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Transition and Mutually Embeddedness: Evolution of Court Records in
Modern Civil Procedures — A Research Based on Longquan Judicial Archives

Wu Zhengqiang
(Department of History ., Zhejiang University , Hangzhou 310058, China)

Abstract: Regarding the transformation of the civil trial system in modern China, there is a
transitional stage between the traditional meticulous trial mode and the transplantation of the
Japanese civil procedure law of adversary system, that is, the civil trial of authority principle. As
a product of judicial reform in the late Qing Dynasty, it originated from the Criminal and Civil
Procedure Law of the Qing Dynasty revised by Shen Jiaben and Wu Tingfang in the Guangxu
32nd year (1906). The legislative technology of the Trial Regulations of Tianjin Provincial
Trial Hall promulgated in the following year (1907) is considered to be the most complete. The
Trial Regulations of Trial Halls at All Levels issued in the same year were in force for more
than ten years and assumed far-reaching influence. Nevertheless, the above three procedural laws
of the combination of criminal and civil law released in the late Qing Dynasty demonstrated
obvious defects in legislative technology, while the legitimacy of them was insufficient as well.
During the Beiyang period, the adoption of these laws and regulations led to a long period of
confusion and entanglement in the rules of civil procedure. According to Longquan Judicial
Archives, the court records of civil litigation in Longquan County witnessed three changes during
the Republic of China. In spite of the seemingly clear outline of changes, there were actually
great ambiguities in their forms and essence. As confessions after 1916 were not presented in a
complete narrative way, they were essentially no longer the traditional "confessions” but answers
in the interrogation records. Since 1922, the interrogation records discarded the form of
confessions, which seemed to be true to the name, but judges were allowed to try in accordance

with their authority and adopt the adversary system and the procedure of verbal debate. After
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1930, records of interrogation were changed into those of verbal debates, while the procedure of
verbal debate was strictly adopted in court trials. However, given that the parties involved
generally lacked the ability of independent presentation and debate, they had to complete the
verbal debate at the prompt of the judges’ questions. Hence, the content of verbal debate records
was mostly the questions and answers between judges and parties involved, which was similar to
the interrogation records in form. The confusion and entanglement of litigation system brought
about the complex relationship between tradition and modernity, such as transition, overlap and
mutually embeddedness. The transition is characterized by the fact that it can neither abandon the
former customs nor realize the complete transformation to the new system, which leads to a blank
zone that may also be regarded as a breakage as well. Overlap means that, in view of the complex
vertical stratification structure or horizontal regional characteristics in the huge society of China,
there is an imbalance of the influence of modernity on different regions in the process of
modernization. Mutually embeddedness means that, rather than being completely replaced by
modernity, tradition and modernity permeate and reconstruct each other. The evolution of court
records is embodied in all the three relationship modes above:; (1) The deformation of confession
is a prominent case of transition and breakage, as it had separated from the traditional trial mode
without having adopted a new trial form yet. (2) The interrogation records are typical
manifestations of the overlap state, because they are produced in the crack between the verbal
debate procedure and the traditional litigation concept of "confession”. (3) Every change in court
records presents an mutually embeddedness structure of tradition and modernity. The deformed
confession is to embed modern litigation procedures in traditional forms. The interrogation
records embed both verbal debate procedure and traditional confession concept into the court
records of authority principle. As for the statement of question-and-answer form in verbal debate,
it also cannot exclude the embedding of traditional litigation ideas such as
"confession” of parties involved.
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