9547 B0 5 B L K ¥ ¥ BATHEHEMD Vol. 47, No.
2017 % 9 A Journal of Zhejiang University (Humanities and Social Sciences) Sept. 2017

DOI: 10. 3785/j. issn. 1008-942X. CN33-6000/C. 2016. 03. 223

PR N 16 2 33 5 20 A B 5

AR ] R
(LR E AR A2 [WER2EE: Jb5t 1008725 2. Jb 5t F YD HB S 4 07, 1% %8I 518026)

(4 =] X B A S e 30 A SO A O F 5 T LA AR e R A Ak A7 o — G5 2R =R AE 4R
A6 ZE AT T BN S 1) HEE B AR R BE AT DL A R A B AT DU RR L R4 AR AR AT ST
FRW 28 FAAUN . FEAT 907 T8 23 W BEZR A 2 Wl ST 1 BE AR A AT 0 J o 4 R P AR Y LR
FEAERT A T E AR R B Y M 25 B9 BB R RBR N T M 28 mIEr . RERNATEES
TR AR AR A T AR 0 FESE SR A AR BRSO F AR B SRR — s B A JE M
A 58 1 S B 3 15 T A O T 0 R ) AL 5 1) R 2 2 BN AT DR 9 45 R /N T i fie
b (U REAy/AE Y E i

[XSE] NMA Rm g ~FmL s W E

-5 7

H 2005 A Ae A RAEFINE A ") (LR B ARCA "1E ) 5 20 06 30k 2 7 18 20 238 hl SC
A i 2 BT 20 (B Rl A B YO MBSO IRA NG, mbEERE ST A2 mE
Z Ak R 2N w20 © B 5K S FH ) a3, LB RN R 91 5 4% 22 T, S ) il 2 WD T 2P (Reverse
Piercing the Corporate Veil, RVP, LT & #% " Sz ) Jl 5 ) fif & Ho v (i MBS I . 2845 G2 il i A W)
11 2h CLAT {8 FR AL e R BI85 T 5 2 AT 1] BRI MRS 37 5K 5 5 28 m) 20 S A S A R X 2
A5 55 7K AH TG BR A B AT 5 S e BRI S 2 O[] R B ) R A A S B R L BE T LA A R A B R
JBAR 8l TR A w2, LA W) 2 R A VR TROR A BE A B R AL 5 55 A e X TE RIS |
B R M PN B ] i B 2y &) 207 (Insider Reverse Piercing the Corporate Veil, RVP-1, DL F
PR PN BB NS 1) S0 5 A TT DA AR At AN 7 3 0 1 2 ) T 20 A6 20 W) 0 JREAR S A5 55 7R T
FR 3% 7 DT AT » X PP R 78 B8 LBk BRS8N B 1) % 2 ®) 11 207 (Outsider Reverse Piercing the
Corporate Veil, RVP-O) . 3¢ PAIEEA B 1 I » FCA7 78 B9 15 25 1 FE At 2 fg 1 RS2 B4 5 A0 3 22
B H AR IS H 0, DU Ak 2 A S0 R) 260 P N B o) 08 11 7 B 5 % 40 R 58 4 R

[¥FmBH] 2016 -03 -22 [AF) MU « ZELLZEF] http: //www. zjujournals. com/soc
[AE&MEHRBE] 2017 -07-29 [ 4 ZFELER MM S ] CN33-6000/C

[E£mE] PEARKFR#F5EE L (11IXNFO1D

[EE® AT 1. KSR (http: //orcid. org/0000-0002-0533-0135) , F , 1 [ A B A2 [ bR 27 e B 852, i N R R 2 RETFik
AR E I ORI E BL P E AR K F 2B e OB st B ks, RN R R AV RS 2. BT Chip: //orcid.
org/0000-0003-0522-0339) , J3 , AL 3 11 B A8 QR AR W 55 B A 0, v BN R K A BRAL A 58 vh o0 B B O 08 L k1,
N TR OIS



553 7220 7 B S S b DNl B ) /A TR s S A e =R R 227

), & PR 22 R 23 o SE M) i i O 1) T 4 40 2 ) sl BEZR B ) 5 HL AT R = B0 2w BTSN AN
Mg o SEBr b B A 5055 o B A OGS AE L A 2001 AR A H AR A 58 NBHEUA IR R 5 R Tl
H A PR ml B s e il A M A 2y BOCLLUR AR H 52 NEHSUA R AH il F [ <5 1% 58 W
A R BRAR e T A AL I8 A AE 52 T A BR ST AT (9 0 ASURI 2 W) 28 56 5 R B ) 4 14 ] B
WL 2% 7R 32 28 ) X — A AU A A B AR £ 5 P 2% w32k B A PR IS NS ri )l g Rk
I 12 e 18 A AT S A A TN S 1o 0 BRI SR B A e o X G, SEAE A R
R 2 3 9F 5 Bt B SR T P TR I P T N 52 1) SR 0 g S 2 P 19 S 3 el A 2 0, B
208 S 1] R A T 5 e =2 8 T R o — S SRR B e A SN S 1) ) ) R R T L E R 2 R
FLRE ) 45 26 /0 2 PRAR R BIE TSR AIE . A FE 2T 5 [ 2 38 X 1A 98 X IS i 3 8 ) 7F 57 U 22 % %) .
W 13Z . 1 Crespi®' \Bainbridge™"’ \ Thompson"* 45 X P 5 A Sz 1) 50 8¢ 349 A5 <l 5 i ] 119 22 AgF X
A BB AR IR A AR GRS RE A 30T o 315 S T R e A PN BTSN B ] R D S BRI U AR O . L, AR
SCAE X 5 Tl A ¥ N B 1) SR8 5 B R A A B R ) Rt b, A2 D O I Ay N S i ]
4 b R AT B b B AR LA O 3 R R R S s A O i BE AR I 2 % . 2= T AR S 1)
2 ) T2 (R B L K B T D) SCERAT

=, REE AR @R BN E LA R E

(—) EE % Bk B #Y B 5

1981 4F , B JE 75 ik M 5% 155 325 BE XT Beverly Roepke v. Western National Mutual Insurance Co.
— R OLUF IR “Roepke 27 [ P, 1 FF 3¢ [ 2k e 18 F PR 35 A 52 1) SR i 000 (4 2 vl . Kot ol
T W1 I 38 M S5 5 3 B A 0 e v i 30 AR ) e 2 D AN RR T 2 52 KR A 0 S S, 92 5 I B 461 R D O R ST
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(PLF fii #8“Rademacher Z27) H1, il Reopke Z&81 37 A4 PN N B ] 3l s Jist DU) £) 55 — ¥k 38 43 g FH W) 2
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Beverly Roepke v. Western National Mutual Insurance Co. » 302 N, W, 2d 350 (Minn. 1981).

Claretta Rademacher and Sisters of the Order of St. Benedict v. Insurance Co. of North America, 330 N. W. 2d 858 (Minn. 1983).
Deborah Kuennen v. Citizens Security Mutual Insurance Co. » 330 N. W. 2d 886 (Minn. 1983).

TEX Z 5 i 1985 45, B J8 95 ik M _E R B 7E Leidall v. Grinnell Mut. Reinsurance Co. , 374 N. W, 2d 532 (Minn. App.
1985) —F M AR IR AE 48 T A AR A o) S0 e 1 9K

Cargill, Inc. v. Hedge, 363 N. W. 2d 315 (Minn. 1985); 358 N. W. 2d 490 (Minn. App. 1984).
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Cargill Z &4 T 1983 4, T4 =% 54T 1985 4F 10 H 25 H7E W] JE 70 ik M 5t i vk B 5 31 ¢
IR,

AZ B S. Hedge MIZET A, Hedge il 1 /3 WAL W SE T — SR 160 Je i 194K 3 . R
Ja L H A B AR P B T AR S I R EEAR A B (Hedge Farm, Inc. )4 1, A. Hedge J&
o AIME—HOILAR . IR S. Hedge M Cargill 25 7 T2 b A 72 7 75 109 Vi A0 95 T 6 91 % B
Cargill 2 7] 0] 32 Bed2if T Hedge RIAFAKI I 345 T 5 XF S. Hedge AR B 1 £2 4 bk, KT,
TERGBATINL S Cargill 24 ) J5 (915 E [TB 9, AL Hedge 2K ¥ S $AAT 61 & A1 5K 10 2 b
(homestead) YRI5 . 2t AR B JE 70038 M 22 MR fe 1k - GE R 3 20 W B FFTE IV I 4% 2 A0

@ James Wells v. Firestone Tire and Bubber Co. , 421 Mich. 641, 364 N. W. 2d 670 (Mich. 1984).
@ Gelber v. Kugel’s Tavern, Inc. » 10 N.J. 191, 89 A. 2d 654 (N.]J. 1952).
@ Tyndale House Publishers, Inc. , v. Sebelius, 904 F. Supp. 2d 106 (D.D. C. 2012).
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O Gt mEZE IR AT B R A A8 AL B % B 1 VR A 7 55 A M B4R R . IR A9 A Conestoga Wood
Specialties Co. v. Sebelius, 917 F. Supp. 2d 394 (E. D. Pa., 2013); Hobby Lobby Stores, Inc. v. Sebelius, 2013 WL
3869832 (W.D. Okla. 2013), Hh . 18 MW REM MR . MEE 2013 4 3 H .18 MR E MR EMEMAHH 124
B4R AT TIEBE 2 T 09 &1 % “ bk 22 25 50 ) 47 09 I i 25 ) 4, 2 WL S. M. Bainbridge,” Using Reverse Veil Piercing to
Vindicate the Free Exercise of Incorporated Employers,” Green Bag » Vol. 16, No. 2 (2013), p. 238, It4h, EEBEI &
HBET 2014 4E 6 H 30 H i H AP Burwell v. Hobby Lobby Stores, Inc. , 134 S. Ct. 2751 (U.S. 2014) H,B# S #5 T
5 P45 JBE 000 5 R A 2 D DA SR A 0 g Pl R R R 2 R R 2 R E K . S LRI CY SR BN ALY R &2 ), 2014 4E 7 A
11 H . http://www. infzm. com/content/102224, 2016 43 H 22 H,
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Tyndale Z& 1, “ ) TR BUF M B WL AT Ry I 329k 2 52 9 AATTAT O S8 BUE AW B R AR Y —Fp o =K
ROl 33k il ARy 2 A AR Bl 3% b @ WX — B SO R, Tyndale %€ 28 LB [H 2 (20 2 i
I T Cargill Brh W E L ER R BUR . BETa SR BE I A 2 06 T 36 [H B 5 — B IE R 09 aUR] ik
ME . (3D 3E A XS5 =07 A g (40 . PN S el SRR e R %) XU T T X6 2 W) A AN A 5 B A Y
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@ Cargill,Inc. v. Hedge, 363 N. W. 2d 315 (Minn. 1985), at 479.

@ Attorney Gen. v. Desilets, 636 N. E. 2d 233 (Mass. 1994), at 237 —238.
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The Constitutive Elements of Insider Reverse Piercing of the Corporate Veil
Lin Chengduo Hu Bing
(1. International College , Renmin University of China, Beijing 100872, China;
2. Junzejun Law Firm Shenzhen Of fice, Shenzhen 518026, China)

Abstract: The constitutive elements of "Insider Reverse Piercing of the Corporate Veil (RVP-1)"
include three parts, namely, subject element, behavior element and consequence element. With
respect to subject element, the subjects of RVP-I include subjects of right and subjects of
liability. A subject of right could be the corporation itself or its individual shareholder(s) or a
patent company; while a subject of liability refers to creditors of a corporation, whether they are
voluntary or involuntary ones. With respect to behavior element, a shareholder must have
conducted behaviors of excessive control over the corporation to be pierced if any subject of right
intends to apply for the use of RVP-1. Such excessive control over the corporation shall be neutral
and a sum of a series of factual behaviors. It shall not be out of subjective malice of any
shareholder, who may seek illegal interests by taking advantages of corporate personality.
Instead. such control should be conducted just for the convenience of corporate management and
operation, or due to the close connection between the corporate operation and the daily life of the
shareholder (s). Consequence element contains three sub-elements featuring a progressive
relationship with each other as below:

Firstly, the relationship between a shareholder and the corporation to be pierced has reached
a de facto status in which the personalities of the two became completely identical in essence due
to the shareholder’s excessive control over the corporation. Secondly, some inequitable
consequences against critical social policies or special legal rules (such as the loss of basic life
dependences by a shareholder) will be caused by enforcement of a creditor’s rights. Finally, the
losses or adverse effects caused by RVP-I to a creditor of the corporation are less than the public
interests which will be promoted by granting the corporation some legal privileges or immunities
that can only be enjoyed by its shareholder(s).

In this paper, the greatest innovation is the research object — the constitutive elements of
RVP-1. In the existing research literature in China, it is nearly impossible to find any papers or
books dedicated to an in-depth study on RVP-1I. Under such conditions, this paper has made an

attempt to study the constitutive elements of RVP-1. With rigorous studies and careful
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considerations, the traditional framework of analyzing the three elements (subject, behavior and
consequence) is adopted in the paper to give a thorough study on the subject based on the
principle of RVP-I and the rich judicial experiences of the United States.

Another important innovation of this paper lies in the research methods-comparative law
study. Faced with the lack of RVP-I precedents in China, we resorted to the numerous judicial
precedents of the United States related to the subject, from the first supporting RVP-I case
judged by the Supreme Court of Minnesota in 1985 to the latest series cases against the Secretary
of the United States Department of Health & Human Services caused by the Patient Protection
and Affordable Care Act of the Obama administration, with the purpose of summarizing the
analysis thoughts of the US courts in applying the RVP-I principle. Meanwhile, we have studied
a lot of related papers written by American scholars who have conducted in-depth researches on
RVP-I and acted as a continuous source of inspiration and new ideas to us. This paper is not
simply intended to introduce the objective conditions of the RVP-I practices or theoretical
researches in the US, but to give an in-depth analysis on the constitutive elements of RVP-Iin the
hope of providing a reference to the establishment of the RVP-I principle in China. 53

Key words: insider; reverse piercing; corporate veil; constitutive elements
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