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Rethinking of "Error of Law” of Administrative Actions: A Typological Analysis
Shao Yaping
(Law School s Zhejiang University City College , Hangzhou 310015, China)

Abstract: The reason why there is still academic disagreement on whether "error of law” is an
independent element of the revocation of an administrative action is that scholars do not
distinguish between "abstract concepts” and "typology” in their research methods. In terms of
jurisprudence methodology, a complete legal system is composed of the ”internal system”
constituted of legal principles and the "external system” with the abstract concept as the core, and
between them is the "type” which plays the role of "a connecting bridge”. The method of "abstract
concept” ensures the high degree of accuracy and closeness of the concept by extracting elements
of the adjustment objects individually and separately to maintain the stability of the legal system.
However, this method cannot satisfy the diversity of meanings in life or legal contexts, because it
is always in pursuit of universalization of concepts. Whereas the method of typology aims to grasp
the overall characteristics of concepts, so it is able to regulate the adjustment objects specifically
and integrally. In administrative litigations, revocation elements of administrative actions are
defined by describing the illegal phenomenon, and therefore, revocation elements belong to
typical types rather than abstract concepts since they are characterized by liquidity and inability to
strictly define boundaries. There may be overlapping or logical non-periodic issues among various
revocation elements from the perspective of typology, but typology helps to adjust the various
illegal administrative actions in the administrative process, so as to realize the function of judicial
review.

"Error of law” belongs to administrative violation. The Gazette of the Supreme People’s
Court shows that judges have unconsciously adopted the method of typology, and taken the
"justification elements” and "interpretative elements” as core elements of judgment. However, the
classification of some cases shows that it is necessary to construct reasonable types in theory.

According to the basic elements of the legal application process, "factual illegality” and "legal
illegality” belong to the "ideal type” of administrative illegality in the "pedigree” of administrative
violations, while other forms of illegality are "mixed types’ or ”intermediate types’ between
"factual illegality” and "legal illegality”. "Error of law” is close to "legal illegality” and has its
normative field. It is the concrete manifestation of the "justification error” in its form, and the
"interpretation error’ as its substantive feature is the commonness shared with other types of
violations. In such a sense,the type of "error of law” reflects its independent connotation, but
does not solidify the boundaries between the elements of revocation, therefore formes a complete
and highly adaptable normative field, which can effectively adjust the various cases of "error of
law” in judicial practice. At the same time, in order to avoid difficulties in judicial practice caused
by the overlap of illegal types, core elements of administrative actions can be used as the
benchmark, and "interpretation errors” at different levels can be classified corresponding to other
illegal types. Those errors that cannot be classified can be included in "error of law”. From the
perspective of typology, the judicial review criteria for the " justification error’ should be

established based on the principles of correspondence, legitimacy and completeness, while the
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review of the "interpretation error’ should be combined with individual cases and should be
improved through administrative trial practice.
Key words: administrative actions; error of law; administration by law; judicial

review; typology
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