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Il La. R.S. 22:176(10) ;"Conversion on termination of eligibility. A provision that if the insurance, or any portion of it,
on an individual covered under the policy ceases because of termination of employment or of membership in the class or
classes eligible for coverage under the policy, such individual shall be entitled to have issued to him by the insurer, without
evidence of insurability, an individual policy of life insurance without disability or other supplementary benefits, provided
application for the individual policy shall be made and the first premium paid to the insurer within thirty-one days after such
termination.” La. R. S. 22:176(11) :"Conversion on termination of policy. A provision that if the group policy terminates or
is amended so as to terminate the insurance of any class of insured individuals, every individual insured at the date of such
termination whose insurance terminates and who has been so insured for at least five years prior to such termination date
shall be entitled to have issued to him by the insurer an individual policy of life insurance, subject to the same conditions and
limitations as are provided by Paragraph (10) of this Section, except that the group policy may provide that the amount of
such individual policy shall not exceed the smaller of (a) the amount of the individual’s life insurance protection ceasing
because of the termination or amendment of the group policy, less the amount of life insurance for which he is or becomes
eligible under any group policy issued or reinstated by the same or another insurer within thirty-one days of such

termination and (b) two thousand dollars.”
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Rethink and Reconstitution the Legal Status of the Insured
Wu Hanyu
(Guanghua Law School s Zhejiang University , Hangzhou 310008, China)

Abstract; It is commonly recognized in the area of insurance law in China that the insured should
be regarded as the privy in insurance contract. However, such status quo has revealed inherent
contradictions and caused confusion. First, although the insured is the privy under the insurance
contract, he enjoys the most important right to claim insurance premium and is able to transfer
the right to the beneficiary according to his will. The policy-holder is regarded as the contractor,
but he bears the obligation to pay the premium and is not granted the right to claim the insurance
premium. This goes against the norms concerning the relationship between the privy and
contractor in the traditional civil law. Second and more specifically, although the policy-holder is
recognized as a party in the contract and the insured is only the privy, the rights and obligations
granted to the insured by the insurance law in our country significantly out number those of the

policy-holder. The above contradictions and puzzles are mainly rooted in the unique functional



228 WL R 2F 2R 4 O S & B 24 D W49 %

characteristic of insurance contract, namely, insurance contract is a contract that aims for
dispersing risks and compensating loss, which mainly serves for the interests of the insured.
Because of this characteristic, insurance contract possesses unique rights and obligations
distribution structure, which dramatically differ from that of the ordinary civil contract. Although
the policy-holder is the person who sigh the insurance contract, he only enjoys limited and
pre-agreed partial rights under the insurance contract after the contract goes into effect and the
status of the policy holder in contract is featured by subordination. Although the insured may not
necessarily be involved in the signing of the insurance contract, but because the purpose of the
insurance contract is to protect his recognized interests in law, the insured’s rights and
obligations prevails. In fact, the insured is equivalent to the party in a contract. In this sense,
the existing definition that the insured is the privy in the insurance contract cannot adequately
reflect the importance of the insured in the insurance contract and is not conducive to provide legal
protection for the insured. In view of the insured’s actual function and the traditional theoretical
system, we propose to continue carrying out the useful tradition of using commercial law to alter
and update the concepts of civil law. Drawing on the innovations of company law that list the
parties who are not the shareholders but can actually control the company through investment
relations, agreements or other arrangements as the "actual controllers”, it is suggested to relocate
the insured as an "actual insurance contractor”. In addition, the setting that the insured is actual
contractor should be guaranteedthroughoutthe whole insurance legislation to compensate the
inadequate protection of the insured’s interest in the legislation caused by the deviation of the
definition of the insured in the past theory. More specifically: in the system of rescission by
policy-holder, we should pay more attention to the interest of insured and recognize the right of
involvement of the insured; with respect to the system of group insurance, we should recognize
the right of contract conversion of the insured; in the system of suspension and reinstatement of
the policy, we should impose the obligation of the insurer to notice the payment of premiums and
explain the consequences, as well as the eligibility of the insured to apply for reinstatement; with
respect to the system of the insured’s casualties caused by the policy holder, we should make a
change to stipulate that when the policy-holder and the insured are inconsistent, the insurer shall
be responsible for the loss as the exceptions. In addition, we should recognize the principle of
inclined protection for the insured and list it as a general principle in insurance law,
so that the legal status of the insured can be adequately reflected.

Key words: insured; legal status; actual contractor; privy of contract




